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JURISDICTION OF FEDERAL COURTS IN 


ADMINISTRATION OF ESTATES OF DE- 


CEDENTS. 





After reading the opinion by Fifth Cir- 
cuit Court of Appeals in Smith v. Jen- 
nings, 238 Fed. 48, one rises with the im- 
pression of a bold attempt on the part of a 
federal judge to usurp authority in a mat- 
ter of purely state cognizance. We wish 
we could add that the Circuit Court of 
Appeals fully performed its duty in con- 
demning such attempt. 


The latter court, however, after laying 
down with much elaboration, excerpts from 
authority, does not take the case from 
the district court, but sends it back for that 
court to inquire whether there is any di- 
versity of citizenship involved. It says: 
“Whether, even for that purpose, the bill 
can be maintained successfully in the ab- 
sence of the permanent administrators as 
parties defendant to represent the estate, 
and, if ‘not, whether they can be made 
parties to the pending bill, upon their ap- 
pointment, are questions that may require 
consideration.” 


Considering the strong language of the 
opinion as to the utter want of jurisdiction, 
we think the Circuit Court of Appeals came 
somewhat to a lame and impotent conclu- 
sion, for it had said that not even could 
the district court acquire jurisdiction even 
in favor of non-resident parties where 
there was temporary administration, and 
it was distinctly held that there was such 
temporary administration. 
is incidental. 


This, however, 


The facts of this case show that James 
M. Smith, a resident of Georgia, died De- 





cember 11, 1915, possessed of a consider- 
able estate; that on the night of that day 
temporary letters were applied for and 
granted upon the applicant’s giving bond 
of $50,000; that three days later a new 
bond was given in the sum of $1,000,000, 
because the personal property was shown 
to be greatly more than at first rep- 
resented; that application was made for 
permanent letters returnable the first Mon- 
day in February, 1916; that caveats were 
lodged against granting the application; 
that hearing was postponed ; that a bill was 
filed in the State Superior Court asking 
for appointment of receivers and injunc- 
tion against the temporary administrators 
interfering with the estate and an order 
to that effect was made by the state court. 
The state court having amended its first 
order by a newly appointed judge, for- 
bade the receivers from taking possession. 
The bill in the state court was then dis- 
missed and complainants on March 2, 1916, 
filed suit in the federal district court. That 


_ court appointed receivers, enjoined the tem- 


porary administrators and proceeded to 
take over the whole matter of administra- 
tion. From these orders an appeal was al- 
lowed to the Circuit Court of Appeals and 
supersedeas was granted by it. 


It was said: “Our conclusion is that the 
jurisdiction of the district court could have 
been properly invoked, even had the state 
court of ordinary (probate) not first ac- 
quired jurisdiction but for two purposes: 
(a) To preserve the assets of the estate 
pending administration in a state court of 
competent probate jurisdiction when they 
were shown to be in danger of waste or 
dissipation; and (b) to adjudicate claims 
of creditors or next of kin or heirs to share 
in the estate where the necessary parties 
were citizens of different states and _ the 
amount involved conferred jurisdiction in 
the federal court.” é 
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But it was pointed out that the court of 
ordinary had already taken jurisdiction and 
was in actual possession of the assets 
through its temporary administrators. As 
to the claim that there was misrepresenta- 
tion by the temporary administrators in 
procuring their appointment, it was said 
this amounted to a collateral attack in a 
court of concurrent jurisdiction, and the 
presumption was the court in possession of 
the res would take care of such a question. 


It was said also that, whatever the effect 
of supposed fraud in applicant’s misrepre- 
senting any facts, there surely was no va- 
cancy, as they had given bond adequate in 
amount and surety, and they were officers 
of the court appointing them subject to re- 
moval on direct attack. 


We are unable to divine the theory in 
the mind of the judge of the district couit 
in entertaining such a suit. It looks like he 
presumed that the state courts were in 
league to squander the estate of decedent 
and only the power of the government, 
through its courts, could administer impar- 
tial justice in a situation of universal cor- 
ruption. All presumptions of right dealing 
were cast to the winds. This, too, was in 
despite of the well settled principle that: 
“A circuit court of the United States, as a 
court of equity, has no jurisdiction of a 
purely probate proceeding, nor has it the 
power to undertake the general administra- 
tion of the estate of a deceased person.” 
Underground E. Ry. Co. v. Owsley, 176 
Fed. 26, 99 C. C. A. 500. 


As to the difference between it and a 
state court of superintending power over 
lower courts, it is said no superintending 
power over lower state courts exists in fed- 
eral courts. Therefore, state courts have 
a larger power than federal courts of con- 
current jurisdiction. It seems. plain that 
there was no earthly excuse for the federal 
court intervening in the case we have been 
considering. 





NOTES OF IMPORTANT DECISIONS. 





PATENTS—GENERAL ACCEPTANCE OF 
NEW PROCESS AS PERSUASIVE EVIDENCE 
OF PATENTABILITY.—A new method in com- 
bination of natural forces and mere agitation 
of the mixture to separate ingredients from 
a mass does not sound very like discovery 
of a patentable invention. But the Supreme 
Court decides that this may be such. Minerals 
Separation Ltd. v. Hyde, 37 Sup. Ct. 82. 


The process in this case is described as 
“the flotation process of concentrating ores in 
and by an air froth on the surface of an ore 
pulp.” The method previously pursued was 
in sinking the metal values to the bottom and 
taking them from the container. 


The newer method shows the use of a small 
quantity of oil beaten into a froth and floating 
to the surface with the valuable metals inclosed 
therein. The buoyancy of the air cells pro- 
duced by the agitation carries the metals to 
the surface. 


The opinion says: “The record shows not 
only that the process was promptly considered 
by the patentees as an original and important 
discovery, but that it was immediately gener- 
ally accepted as so great an advance over any 
process known before, that without puffing or 
other business exploitation it promptly came 
into extensive use for the concentration of 
ores in most, if not all, of the principal mining 
countries of the world, notably in the United 
States, Australia, Sweden, Chili and Cuba, and 
that because of its economy and simplicity, it 
has largely replaced all earlier processes. This, 
of itself, is persuasive evidence of that inven- 
tion which it is the purpose of the patent laws 
to reward and protect.” 


To present a fact which immediately appeals 
to the mere common sense of the world, so as 
thereby to assure of its universal acceptance, 
does not of itself suppose novelty or patent- 
ability. That a substance in a mixture of 
lesser specific gravity than what surrounds it 
will rise if the mixture is stirred is a well- 
known law of nature. That oil may be beaten 
into bubbling and catch surrounding matter in 
it bubbles is another law of nature.’ Hence, 
the flotation on the surface. 


We do not think that Columbus could have 
patented his method of making an egg stand 
on its end, nor that one of the natives of India, 
to whom Charles Lamb referred in his essay 
on Roast Pig, would have earned a patent from 
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showing his neighbors that it was not neces- 
sary to burn down a house to have that suc- 
culent dish. Things in nature may merely be 
recondite to some and well-known to others. 





COPYRIGHT—INFRINGEMENT IN FREE 
PUBLIC PERFORMANCE OF MUSICAL COM- 
POSITION.—U. S. Supreme Court, taking a lib- 
eral view of our copyright statute, reverses 
two cases coming up from Second Circuit Court 
of Appeals holding that where copyrighted 
music was played in a hotel dining room and 
in a restaurant where no admission fee is 
charged, but the performance is to attract cus- 
tomers, is a free performance, and therefore 
not within the copyright statute against in- 
fringement in a “performance for profit.” Her- 
bert v. Shanley Co., 37 Sup. Ct. 232. 


Justice Holmes said: “If the rights under 
the copyright law are infringed only by a per- 
formance where money is taken at the door, 
they are very imperfectly protected. Perform- 
ances not different in kind from those of the 
defendants could be given that might compete 
with and even destroy the success of the 
monopoly that the law intends the plaintiffs 
to have. It is enough to say that there is no 
need to construe the statute so narrowly. The 
defendants’ performances are not eleemosy- 
nary. They are part of a total for which the 
public pays, and the fact that the price of the 
whole is attributed to a particular item which 
those present are expected to order is not im- 
portant. It is true the music is not the sole 
object, but neither is the food, which probably 
could be got elsewhere cheaper. The object is 
a repast in surroundings that to people having 
limited powers of conversation, or disliking 
the rival noise, that give a luxurious pleasure 
not to be had from eating a silent meal. If 
music did not pay, it would be given up. If 
it pays, it pays out ‘of the public’s pocket. 
Whether it pays or not, the purpose of em- 
ploying it is profit, and that is enough.” 


It is intimated that, if there was use for 
music that was copyrighted to assist in draw- 
ing attendance at a gathering, say, to collect 
subscriptions for an eleemosymary purpose, 
there would be no infringement. Would there 
be if a copyrighted hymn were sung in a 
church? Or in a meeting to arouse patriotic 
enthusiasm, where the choir or the band were 
paid performers? Success in the former might 
help the revenue of the church, and in the lat- 
ter would swell contributions, say, for defense. 
If the choir or the band were professionals and 





reaped fame and increased custom, might not 
their object be the taking of money “out of the 
public’s pocket?” Would the general purposes 
of the gathering swallow up the special pur- 
pose of the performers, if they only were sued? 





INTERSTATE COMMERCE — IMPORTA- 
TION OF PICTURES BY MEANS OF CAM- 
ERA ON AMERICAN SOIL.—The ingenious- 
ness of an unsuccessful scheme to avoid a 
statute forbidding importation from a foreign 
country of pictures of a prize fight is shown 
in Pantomimic Corp. v. Malone, 238 Fed. 135, 
decided by Second Circuit Court of Appeals. 

The scheme called for the placing on Amer- 
ican soil of unexposed films. -A moving picture 
camera was set up about eight inches away on 
the soil of the United States, with its lens 
directed towards Canada. A box with positive 
films stood in Canada. A chain connected the 
cameras and as the positive films were exposed 
in Canada they were reproduced in America. 

The court said: “This transaction is plainly 
within the mischief of the statute, but the 
appellant contends that the statute only pro- 
hibits the importation of something physical 
or corporeal, whereas nothing but rays of light 
were brought in on this occasion. Generally 
speaking, this may be so; but we think that, 
when parties on each side of the boundary 
co-operate by means of two plants connected 
together to transfer a prohibited picture from 
Canada to New York, they are carrying on 
foreign commerce and do cause the picture to 
be brought into the United States within the 
meaning of the act, even though rays of light 
are necessary to the result. Certainly the 
operation resulted in producing a picture in 
New York of the picture in Canada.” 

It does not seem to us that the difficulty lies 
so much in saying that rays of light are not 
physical or corporeal, for we do think them 
such. The greater trouble with us is, that, if 
merely a negative is brought over, there is 
nothing harmful except after it has been devel- 
oped, and that development takes place in this 
country. There is merely potency of harm in 
a negative, not harm itself. ; 


But Justice Holmes’ remark that “general 
propositions do not decide concrete cases. 
The decision will depend on a judgment or 
intuition more subtle than any articulate major 
premise” (Lochner v. New York, 198 U. S. loc. 
76), here may be referred to. Let us hope 
that, if the instant case gets to the Supreme 
Court, it will fall to the justice to write the 
opinion. His uniqueness of style would fit in 
most admirably. 
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UNIFORM COMMERCIAL LAWS.* 








Political and social economists are 
agreed that commerce is a great civilizing 
influence and any unnecessary fetters upon 
it obviously unwise. It was but natural, 
therefore, that as modern commercial de- 
velopment imposed upon the English courts 
the necessity for establishing a new system 
of mercantile law, or rather assimilating 
an old system to new social conditions, the 
tendency of the judicial mind lay in the di- 
rection of simplifying and rationalizing the 
law governing commercial instruments and 
all cognate subjects. 


’ 


“The history of mercantile law,” says an 
eminent writer, “may be roughly divided 
into three periods: First, a time when mer- 
cantile law, so far as it existed, was admin- 
istered in special courts, and for the pur- 
pose of settling disputes of a special class, 
subject to peculiar duties and possessed of 
peculiar rights; a second period in which 
mercantile law chiefly consisted of a body 
of customs to be proved, in case of doubt, 
as facts and binding only upon a special 
class; a*third period, in which these cus- 
toms are incorporated in the general law, 
and binding upon all, whether merchants 
or not.”* 


Permit me to refresh the reader’s recol- 
lection of the history of the progress and 
development of commercial or mercantile 
law in English-speaking countries. The law 
merchant with reference to bills of exchange 
and other negotiable securities, though a 
part of a general custom among merchants 
and traders, is of comparatively recent ori- 
gin. It came into the common law by rea- 
son of the fact that the courts gave effect 
to the usages of trade on the assumption 
that the parties litigant dealt with one an- 
other on the footing of such usages. 


“When a general usage has been judi- 
cially ascertained and established it be- 
comes a part of the law merchant, which 
courts of justice are bound to know and 
recognize.” 


(1) Smith’s Merc. Law, Intro. LXXXII. 





This process of absorption, which the 
same learned judge shows by a citation of 
authorities from 1622 to the time of Lord 
Holt, received a check when, as chief jus- 
tice, Lord Holt taking a narrow-minded 
view, contrary to the opinion of Westmin- 
ster Hall, insisted that such instruments 
were not negotiable. But the inconveni- 
ence to trade was overcome by the statute 
of 3 & 4 Anne, C. 9, whereby the nego- 
tiability of such notes was finally estab- 
lished. But until the constructive mind of 
Lord Mansfield was thought to bear upon 
the subject, there was great uncertainty. 
Before Lord Mansfield’s time, says Buller, 
J., in Lickbarrow v. Mason,’ in a well- 
known passage in his judgment: 


“We find that in the courts of law all the 
evidence in mercantile cases was thrown 
together ; they were left generally to a jury, 
and they produced no established principle. 
From that time we all know the great 
study has been to find some certain general 
principles, which shall be known to all man- 
kind, not only to rule the particular case 
then under consideration, but serve as a 
guide to the future. ' Most of us have 
heard these principles stated, reasoned 
upon, enlarged and explained, till we have 
been lost in admiration at the strength and 
stretch of the human understanding.”* 


The language of admiration has exhaust- 
ed itself in eulogy of Lord Mansfield as a 
man and as a judge. Certainly the ambi- 
tion which he expressed as the only one he 
deemed legitimate, that he might have a 
fame which would follow him, rather than 
one for which he should struggle, has been 
abundantly fulfilled. Remembering that 
our country was a part of the British em- 
pire during a large part of his judicial ca- 
reer and his exposition of the law was for 
us as well as for the English, we, too, can 
feel a pride in what he was and what he 


(2) Cockburn, C. J., quoting Lord Campbell. 
See Goodwin v. Robarts, Law R. 10 Ex. 337 
(1875). 

(3) 2 T. R. 63, I Sm. Lead, Cas. 693. 

(4) Smith Mere. Law LXXXIII. 
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did for the common law. Lord Campbell 
says of the principles which guided him as 
a judge: 


“He formed a very low, and I am afraid 
a very just, estimate of the common law of 
England, which he was to administer. This 
system was not at all badly adapted to the 
condition of England in the Norman and 
early Plantagenet reigns, when it sprang 
up, land being then the only property worth 
considering, and the wants of society only 
requiring rules to be laid down by public 
authority for ascertaining the different 
rights and interests arising out of land, 
and determining how they should be en- 
joyed, alienated and transmitted from one 
generation to another. In the reign of 
George II, England had grown into the 
greatest manufacturing and commercial 
country in the world, while her jurisprud- 
ence had by no means been expanded or de- 
veloped in the same proportion. Hence, 
when questions necessarily arose respecting 
the buying and selling of goods, respecting 
the affreightment of ships, respecting ma- 
rine insurances, and respecting bills of ex- 
change and promissory notes, no one knew 
how they were to be determined. Not a 
treatise had: been published upon any of 
these subjects, and no cases respecting them 
were to be found in our books of reports, 
which swarmed with decisions about lords 
and villeins, about marshalling the cham- 
pions upon the trial of a writ of right by 
battle, and about the customs of manors. 
Lord Hardwicke had done much to im- 
prove and systematize equity ; but proceed- 
ings were still carried on in the courts of 
common law much in the same style as in 
the days of Sir Robert Tresilian and Sir 
William Gascoigne.’® 


Lord Campbell then proceeds to explain 
that Lord Mansfield thought it more ac- 
cording to the genius of the English con- 
stitution to introduce his improvements by 
way of judicial decision, rather than to at- 
tempt to codify as the French had done in 
the Coustumier de Paris and the Ordinance 
de la Marine. His plan was to draw upon 
the Roman civil law and the modern con- 
tinental writers on the subject. The law 
of insurance, agency and sale, in  conse- 
quence, were greatly developed by judicial 


(5) Campbell's Life of Mansfield, p. 305. 











decision, while the law of joint stock com- 
panies, trade marks, merchant shipping and 
bankruptcy is almost entirely of statutory 
origin. 

It had come to pass after a century of 
judicial decisions that the mercantile law 
of England was definitely established. The 
rules governing bills and notes, agency, in- 
surance, partnership and other branches of 
that system were in the main well marked, 
when in 1882, Judge M. D. Chalmers com- 
pleted his digest of the law so far as it re- 
lated to bills and notes, and it was enacted 
into a statute under the name of the Bills 
of Exchange Act. 


The passage of this act marks an epoch 
in commercial law. Before its passage the 
rules, while fixed, had to be sought either 
by the slow process of a study of the prece- 
dents, or the quicker, though less admir- 
able way, of the digests and the textbooks. 
What are the advantages which the new 
legislation offers over the old system of 
precedent? The late John F. Dillon, whose 
experience covered many years both as a 
practicing lawyer and as a judge, and 
whose works as an author are among the 
classics of the profession, thus defines judi- 
cial precedent : 

““* * * The doctrine as established by a 
court of competent jurisdiction of a point 
of law lying so squarely in the pathway of 
judicial judgment that the case could not be 
adjudged without deciding it, is not only 
binding upon the parties to the cattse in 
judgment, but the point so decided be- 
comes, until it is reversed or overruled, evi- 
dence of what the law is in like cases, 
which the courts are bound to follow not 
only in cases precisely like the one which 
was first determined, but also in those 
which, however different in their origin or 
special circumstances, stand, or are consid- 
ered to stand, upon the same principle.”® 


He quotes from Sir William Markby, 
Elements of Law, Sec. 92, to show that this 
doctrine of precedent, or case law, while 
“cumbrous, ill-arranged and barren of 


(6) Laws & Jurisprudence of England and 
America, 231. 
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principles, whilst it is obscure and not un- 
frequently in conflict with itself, is yet a 
system under which justice can be done. 
Anyhow, it stands alone in the history of 
the world.” Under this “‘cumbrous and un- 
wieldy system” the English law has pro- 
gressed and developed, and has met through 
judicial legislation the problems forced 
upon the courts by the gradual but ever 
changing advance of society from simple to 
complex conditions. Not alone have the 
rights of property been separated and de- 
fined, but constitutional limitations on exe- 
cutive and legislative power have been like- 
wise defined, and everywhere the rule of 
law in every relation of life is made su- 
preme. This is no little achievement of 
our common law system, but it has been 
accompanied by burdens, uncertainties and 
inconsistencies, by expense and delay which 
have been impatiently borne in recent years. 
The enormous bulk of the case law in any 
of the older jurisdictions, and the certain 
growth in the newer, make it evident to 
the most conservative adherent of the doc- 
trine of judicial precedent that sooner or 
later it will break down of its own weight. 
The controversy between the advocates of 
a codification of the entire body of the law 
as a remedy for admitted evils of the pres- 
ent system, and its opponents, has been 
carried on with profound learning and, at 
times, bitter feeling. The extreme advo- 
cates on the one side denounce the case law 
as utferly unreasonabie, and deny that it 
has been a cause of English enlightenment, 
but rather a hindrance and a_ stumbling 
block. The serene complacency of the 
school of Blackstone has been rudely dis- 
turbed by the sledge-hammer blows of Ben- 
tham and his disciples, and little by little 
it has admitted that perhaps after all the 
common law has not yet attained the per- 
fection of human reason, and it is not ir- 
reverent to consider whether some of its 
concomitants may not be modified without 
’ ruin to the social structure. 


So the conflict has not been in vain. Law- 
yers of the present generation have lost the 








feeling of almost blind conservatism which 
was imbibed from their early studies of 
Blackstone, but are firm in their conviction 
that in the main the system of precedent 
cannot give place to a general codification 
of the law. Such a work is too great to be 
successfully accomplished, and if it were, 
the danger of rigid rules and definitions 
binding future transactions, to meet the in- 
finite combinations which no human fore- 
sight can provide for, is too formidable. The 
true remedy is that adopted by the Parlia- 
ment of Great Britain in 1882, when topi- 
cal or partial codification was initiated in 
the law merchant by the Biils of Exchange 
Act. This is the conclusion reached, by a 
narrow majority, by the American Bar As- 
sociation in 1885, when, after the presenta- 
tion of an exceedingly able report by David 
Dudley Field, the great protagonist of codi- 
fication, and debate in which he defended 
it with his usual intrepidity against some 
of its strongest opponents, it was resolved 
that “the law itself should be reduced, so 
far as its substantive principles are settled, 
to the form of a statute.” 


To quote again from Judge Dillon: 


“It is essential to any practicable or de- 
sirable scheme of codification, whether it is 
general or confined to a particular branch, 
that it shall derive the elements of its chief 
value from the existing body of case-law 
and statute-law, removing therefrom what 
is obsolete, needlessly technical, inconsistent, 
or superfluous, settling obscure and doubt- 
ful points, expressing well settled princi- 
ples of general interest or utility, and with 
a cautious hand filling up the interstices 
which the irregular development of law as 
a result of the exigencies of litigation has 
shown to exist, and then arranging the 
whole in a definite and systematic form. 
Codification within these restricted and 
conservative limits, I believe to be both 
practicable and expedient whenever it can 
be well and thoroughly done, and not be- 
fore.” 


After all, such a codification is but put- 
ting the legislative mandate upon existing 
law. As Maine points out, it is not turning 
unwritten into written law, but merely pre- 
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senting it in a different form of writing. He 
tells us: 


“English case-law is sometimes spoken of 
as unwritten, and there are some English 
theorists who assure us that if a code of 
English jurisprudence were prepared we 
should be turning unwritten law into writ- 
ten—a conversion, as they insist, if not of 
doubtful policy, at all events of the greatest 
seriousness. Now, it is quite true that there 
was once a period at which the English 
common law might reasonably have been 
termed unwritten. The elder English 
judges did really pretend to knowledge of 
rules, principles and _ distinctions, which 
were not entirely revealed to the bar and 
to ‘the lay-public. Whether all the law 
which they claimed to monopolize was really 
unwritten, is exceedingly questionable; but 
at all events, on the assumption that there 
was once a large mass of civil and criminal 
rules known exclusively to the judges, it 
presently ceased to be unwritten law. As 
soon as the Courts at Westminster Hall be- 
gan to base their judgments on cases re- 
corded, whether in the year book or else- 
where, the law which they administered be- 
came written law. At the present moment a 
rule of English law * * * is written case- 
law, and only different from code-law be- 
cause it is written in a different way.’” 


It may be believed by many of those 
who have taken the pains to study the learn- 
ing which has accumulated in the works of 
the codifiers and the anti-codifiers, that the 
safe course is that which the American Bar 
Association recommends, and which Judge 
Dillon has outlined, neither to reject the 
ancient system of case-law in its entirety 
nor to refuse the advantages of partial 
codification. 


The success of the English Codes, for 
such, of course, they are, as embodied in 
the Bills of Exchange, the Partnership and 
the Sales Acts, has blazed the way for the 
Conference of Commissioners on Uniform 
State Laws in our own nation. Here the 
need of such legislation is fiftyfold greater 


- because of the different state courts, and 


the all-pervading federal jurisdiction super- 
added. All these courts of last resort are 


(7) Ancient Law, p. 14. 





the final oracles of the law in their several 
jurisdictions, and their divergencies have 
occasioned no little confusion in various 
branches of the law. 


The classic example cited by David Dud- 
ley Field illustrates the uncertainty which 
actually existed in one of the most frequent 
and important commercial transactions 
prior to the codification of the law on that 
subject. Referring to the case of Railroad 
Company v. Bank,’ which reaffirmed Swift 
v. Tyson,® he says: 


“In New York, for more than fifty years, 
it has been held on general principles, and 
not by virtue of any statute, that the holder 
of a negotiable bill or note, who took the 
same merely as collateral, though without 
notice, is not such a holder for value as to 
stand free from equities between the maker 
and the payee. This doctrine was adopted 
in New York in Bay v. Coddington. The 
general principle involved afterwards came 
before the Supreme Court of the United 
States in Swift v. Tyson,” in which a view 
different from Bay v. Coddington was 
taken. Chancellor Kent’? * * * said: ‘I am 
inclined to concur in Swift v. Tyson as the 
plainer and better doctrine.’ Nevertheless, 
the New York courts still adhere to Bay v. 
Coddington, but the doctrine of that case 
is not held to be the law in England nor in 
most of the states in this country.” 


In vigorous language the late Chief Jus- 
tice Mitchell, of Pennsylvania, has shown 
the principle which compels the logical rec- 
ognition of the finality of the laws of the 
separate states when the question comes 
before a foreign tribunal. In the case of 
Forepaugh v. Railroad Co..’* he says: 


“The so-called commercial law derives 
all its force from its adoption as part of the 
common law, and a decision on the com- 
mercial law of a state stands upon precisely 
the same basis as a decision upon any other 
branch of the common law. The only 
ground upon which any foreign tribunal 
can question either is, that it does not agree 
with the premises or the reasoning of the 


(8) 102 U. S. 14 (1880). 

(9) 16 Peters 1. 

(10) 5 Johns. Ch. 54; S. C. 20, Johns. 637. 
411) Suvra 

(12) 3 Com. 81, note. 

(13) 128 Pa. 228. 
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court. But the same ground would enable 
it to question a decision upon a statute, be- 
cause a different construction seemed to it 
nearer the true intent of the legislative lan- 
guage, and this it is universally conceded 
no foreign court can do. There is no dif- 
ference in principle. The decisions of a 
state court, upon its common law and on 
its statutes, must stand unquestioned, be- 
cause it is the only authority competent to 
decide, or they must be alike questionable 
by any tribunal which may choose to differ 
with its reasons or its conclusion. 


“It is not probable that the doctrine of 
such a distinction would ever have got a 
foothold in jurisprudence, and it would cer- 
tainly have been long ago abandoned, had 
it not been for the unfortunate misstep that 
was made in the opinion in Swift v. Tyson. 
Since then the courts of the United States 
have persisted in the recognition of a myth- 
ical commercial law, and have professed to 
decide so-called commercial questions by it, 
in entire disregard of the law of the state 
where the question arose.’’* 


The progress of law reform is proverb- 
ially slow. Although the causes which led 
to the adoption of the federal constitution 
can be traced to the intolerable business 
conditions which were developing among 
the different states by reason of their sepa- 
rate sovereignty, there yet remain after 
that instrument has been in force since 
1789, and notwithstanding the elasticity of 
its commerce clause, evils that cry for 
abatement. State lines have long since 
ceased to be the barriers of business activi- 
ties, but the problem of assimilating the law 
merchant has yet to be entirely solved. 


The attention of the profession has been 
but gradually awakened to the success of 
the plan originated by the American Bar 
Association, and formulated by the Con- 
ference of Commissioners on Uniform 
State Laws. After many years of patient 
effort, uniform statutes have been perfected 
upon six leading branches of mercantile 
law and have been adopted in many of the 
states. The Negotiable Instruments, Sales, 
Stock Transfer, Warehouse Receipts, Bills 


(14) See also Gray, The Nature and Sources 
of the Law, p. 240. 





of Lading and Partnership Acts have 
brought substantial uniformity among the 
states which have adopted them. 


The Negotiable Instruments Act is now 
the law in almost all of the states, and each 
year sees the steady progress of the others. 
When it is considered that these acts are 
but suggested to the legislatures without 
other sanction than their own excellence, 
the favor which they have met is most grati- 
fying and proves the wisdom of the minds 
which conceived and brought them into be- 
ing. They are free from the objections 
properly levelled at ideal reforms of the 
law, for they but embody in the short and 
succinct language of a statute the princi- 
ples settled by generations of painful and 
expensive experience. 


As in England, so in America the same 
underlying motive has governed the drafts- 
men and revisers of all the commercial 
acts. 

“The success of the Bills of Exchange 
Bill,” says Judge Chalmers,’* “depended on 
the wise lines laid down by Lord Hershell. 
He insisted that the bill should be intro- 
duced in a form which did nothing more 
than codify the existing law, and that all 
amendments should be left to Parliament. 
A bill which merely improves the form, 
without altering the substance of the law, 
creates no opposition, and gives very little 
room-for controversy. Of course, codifica- 
tion pure and simple is an impossibility.” 

It is true that not infrequently the Con- 
ference has been confronted by the neces- 
sity of adopting conclusions where authori- 
ties of great respectability differ, and here 
the obvious course has been to follow the 
weight of authority. A conspicuous exam- 
ple is to be found in the definition of 
“value,” which has been followed in all of 
the acts where such definition is requisite. 

“The importance of value,” says Profes- 
sor Williston,”* “is to give to a purchaser 


from one whose title was only voidable an 
indefeasible title.” * * * the weight of au- 


(15) Intro. 8rd Edition Bills of Exch. pp. 
XLIV-XLV. 
(16) Williston on Sales, pp. 1036-1040. 
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thority made the endorsee of a negotiable 
instrument transferred to secure a precedent 
debt, a holder for value. This doctrine 
is not established by the uniform Negotiable 
Instruments Law as regards commercial 
paper, but is extended to chattels by the 
Sales Act. “Under a proper construction 
of the Sales Act it seems that not only is 
one who takes goods in payment of or as 
security for an antecedent debt a purchaser 
for value, but so also is one who takes 
goods, giving in return an executory prom- 
ise if the terms of the promise are such 
that it is ‘consideration sufficient to support 
a simple contract.’ This doctrine is per- 
haps opposed to general legal understand- 
ing, but is not unsupported by authority. 
Upon principle there seems no good rea- 
son why a purchaser should be deprived of 
the benefit of his bargain because his obli- 
gation to pay is executory. ‘The original 
owner or claimant of the goods should not 
have the right to deprive the innocent pur- 
chaser of the goods, but should be obliged 
to get relief from the endorsement, for his 
advantage of the obligation of the purchaser 
to pay the price.” 

It will be seen that this definition dis- 
tinctly follows that of the Supreme Court 
of the United States in Swift v. Tyson, 
and Brooklyn C. & N. R. R. Co. v. National 
Bank of Republic. It is carried farther, 
however, in being made applicable in all 
the acts, because of the general theory upon 
which -they are drafted as regards docu- 
ments of title, that they should be made as 
nearly as possible the representatives of the 
goods or property for which they are is- 
sued, thus facilitating their use in commer- 
cial transactions on the same principle as 


is applied to promissory notes. 


Already the effect of the Uniform Acts 
upon the commercial business of the coun- 
try has asserted itself. In an interesting 
letter to the chairman of a senate sub-com- 
mittee, S. R. Child, Esq., has submitted sta- 
tistics to show that in those states where 
the uniform laws have not been adopted, 
viz.: Georgia, Mississippi‘? and Texas, 
among the Southern states, and Maine, in 
New England, high interest rates, as com- 


(17) Mississippi adopted the Negotiable In- 
struments Act April, 1916. 





pared with those of other states, on farm 
loans both short term and mortgage pre- 
vail. Mr. Child says: 


“In the testimony of Comptroller of the 
Currency, Hon. John Skelton Williams 
(part 2 of your committee hearings), it 
will be noted as a striking fact that the most 
sensational and usurious rates are charged 
farm loans in states which do not have the 
uniform laws to invite the competition of 
the general capital of the country. * * * 
Although, of course, it is idle to expect by 
law to preyent every occurrence of usury, 
it is apparent from the statistics compiled 
by the Comptroller of the Currency that 
the uniform state commercial laws where 
adopted have made substantial strides in 
that direction by opening up the gateways 
and channels of commercial paper, farm 
loans, mortgages and negotiable instruments 
generally in such efficient manner that usur- 
ious and extortionate interest rates are so 
exceptional as to prove the rule of prevail- 
ing reasonable rates.”** 


The value of the Warehouse Receipts 
Law, which has been largely adopted in 
the wheat producing states of the West and 
the Southern states of Louisiana, Maryland, 
Virginia and Tennessee, is obvious. When 
the vast values stored in the warehouses 
become liquefied by the adoption of this 
act, there is at once an impetus given to 
commerce as by the addition of so much 
capital previously beyond the immediate use 
of the owners. As the ownership of ware- 
house receipts is, by this act, equivalent to 
the actual ownership and possession of the 
goods represented, there is an end of doubt 
in the minds of those who are asked to loan 
money upon their security on any question 
other than the value of the goods represent- 
ed by the document. The interest rates on 
commercial paper based on such security, 
are, of course, low. 


The Stock Transfer Act contains some 
provisions which are an advance upon exist- 
ing law. Notably, the 13th section provides 
that no attachment or levy upon shares of 
stock for which a certificate is outstanding 


(18) Senate Document 64th Congress, ist 
Sesg., No. 361. 
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shall be valid unless such certificate be ac- 
tually seized by the officer. This is giving 
effect to the central principle of the bill 
which makes the certificate the sole muni- 
ment of title. The transfer on the books of 
the corporation becomes like the record of 
a deed of real estate under the registry 
system. By the adoption of this act which 
contains but twenty-six sections, many 
questions will be set at rest and the volume 
of litigation proportionately diminished. 


In a statute of seventy-nine sections the 
whole law of sales is stated with lucidity 
and precision. The formation of the con- 
tract, its formalities, its subject matter, 
price, conditions and warranties, and sale 
by sample are grouped under sixteen sec- 
tions. The transfer of property as between 
seller and buyer is covered in five sections ; 
transfer of title in seventeen sections; per- 
formance of the contract in ten sections; 
rights of unpaid seller in ten sections; ac- 
tions for breach of contract in seven sec- 
tions; rules of interpretation in eight sec- 
tions. 


In the main, the act follows the English 
act, but certain sections are changed to 
conform to American usage. When the 
importance of the subject, the many deci- 
sions of the courts, the voluminous char- 
acter of the text books on sales, are taken 
into consideration, this. act, which was 
drafted by Samuel Williston, a well-known 
authority on the subject, may be considered 
as an admirable piece of work. The whole 
law is presented in a form that every one 
can understand. 


The Bills of Lading Act, after four years 
of consideration in and out of the confer- 
ence, for public meetings were held by 
the committee in charge, attended by rep- 
resentatives of railroad and other large cor- 
porate and private interests, finally emerged 
in its completed form in 1909. It deals 
with bills of lading as documents of title. 
Bills are non-negotiable or straight bills, and 
negotiable or order bills. The law is stated 
in fifty-seven sections. The same princi- 





- found that this would make all 


ple of free negotiability attaches to negoti- 
able bills of lading as to documents of title 
covered by the provisions of other commer- 
cial acts. The mercantile theory is thus 
embodied in this act. 


Section 32 provides that the person to 
whom a negotiable bill has been duly ne- 
gotiated acquires thereby: (a) Such title to 
the goods as the person negotiating the bill 
to him had or had ability to convey to a 
purchaser in good faith for value, and also 
such title to the goods as the consignee and 
consignor had or had power to convey to a 
purchaser in good faith for value, and (b) 
The direct obligation of the carrier to hold 
possession of the goods for him according 
to the terms of the bill as fully as if the 
carrier had contracted directly with him. 


Thus, instead of being as at common law 
the symbol, the bill of lading becomes. the 
title as well as the symbol of possession. 

The most recent of the commercial codi- 
fications is the Partnership Act, which was 
completed at the session of 1915, after many 
years of consideration. It has been criti- 
cised as being in its fundamental theory a 
departure from the principle which distin- 
guishes the other commercial acts. inasmuch 
as it does not treat a partnership as a legal 
person, but “as an association of two or 
more, persons to carry on as co-owners a 
business for profit.” 


A certain school of thought insists that 
by the mercantile theory a partnership is a 
legal entity, and it is a step backward to 
treat it otherwise. But the common law 
theory of the ownership of the partnership 
property in common by the partners, and 
that all are joint principals in partnership 
transactions is too firmly established to war- 
rant the enactment of legislation based on 
a different concept. It is true the: first at- 
tempt to reach a theory resulted in a de- 
termination in favor of the legal-person 
theory, with the partnership owning the 
partnership property and the partners as 
merely its agents. But at the outset it was 
partner- 
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ships corporations under the constitutions of 
some of the states; and if for no other rea- 
son, it was necessary to abandon the defini- 
tion that a partnership is “a legal person 
formed by the association of two or more 
individuals for the purpose of carrying on 
business with a view to profit.” 

The draftsman of the Partnership Act, 


Dr. William Draper Lewis, of Philadelphia, 


taking the proposition that ‘“Persons become 
co-owners of property as partners to further 
the ends of the partnership and the law 
should attach to their co-partnership legal 
incidents fitted to the partnership relation,” 
treats partners 


“not as joint tenants, but as co-owners of 
the partnership property holding by a dis- 
tinct tenancy called tenancy in partnership. 
Its incidents are an equal right, subject to 
the provisions of the act, and the agreement 
of the parties to possess with his partners 
specific partnership property for partner- 
ship purposes, but for no other purpose 
without the consent of his partners; his 
right is not assignable, except in connection 
with the assignment of the rights of all the 
partners in the same property ; his creditors 
have no right to levy on his right, except 
on a claim against the partnership; on his 
death his right vests in the surviving part- 
ners, except where he is the last surviv- 
ing partner, when it vests in his legal rep- 
resentatives, and is not subject to dower 
or courtesy or allowance to widow, heirs 
or next of kin. A partner’s interest in the 
partnership is his share of the profits and 
surplus, and is personal property.”?® 


It is not intended to summarize the pro- 
visions of.this far-reaching act. Suffice it 
to say that in forty-five sections it covers 
the whole field of partnership law, strictly 
so-called, and settles fairly many vexed 
questions. Much of the uncertainty in the 
law of partnership has arisen from the lack 
of consistency in legal theory. This is es- 
pecially apparent in questions relating to 
the relative rights of the partner and his 
separate creditors in partnership property. 

There are two sections that have been in- 
serted in all of the commercial acts, save 


(19) Secs. 256 and 26. See article by Dr. 
Lewis, XXIX Harvard Law Rev., p. 173. 





the Negotiable Instruments Act, which are 
meant to relieve against divergent construc- 
tion, and omission of conditions impossible 
to foresee. These sections are as follows: 


“This act shall be so interpreted and con- 
strued as to effect its general purpose to 
make uniform the law of those states which 


enact it.” 
And— 


“In any case not provided for in this act 
the rules of law and equity, including the 
law merchant, shall govern.” 


Although, as has been stated, the first of 
these sections is not specifically included in 
the act, it has been practically applied in its 
interpretation.2® Thus the Supreme Court 
of Ohio held: 


“Tt.is so much a matter of common knowl- 
edge as to make it proper to take judicial 
notice of the fact, that the act herein con- 
sidered was enacted because of an effort 
on the part of the bar of many, if not all 
of the states of the union, to bring about a 
uniform system of law respecting negotiable 
instruments. * * * The purpose of the act 
is to bring Ohio into harmony with the 
other states of the union on so important 
a branch of the law as the relation of par- 
ties to commercial paper.”** 


In a recent case in the Supreme Court of 
the United States, Justice Hughes was 
called upon to interpret the negotiable char- 
acter of a warehouse receipt under section 
forty of that act. Referring to the section 
first quoted, he says: 


“This rule of construction requires that 
in order to accomplish the beneficent object 
of unifying, so far as this is possible under 
our dual system, the commercial law of the 
country, there should be taken into consid- 
eration the fundamental purpose of the uni- 
form act, and that it should not be regarded 
merely as an offshoot of local law. The 
cardinal principle of the act—which has 
been adopted in many states—is to give ef- 
fect, within the limits stated, to the mer- 
cantile view of the documents of title. There 
had been statutes in some of the states, 
dealing with such documents, but there 
still remained diversity of legal rights un- 


(20) See note American Uniform Commercial 
Acts, p. 182. 
(21) Rockfield v. Bank, 77 Ohio St. 311. 
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der similar commercial transactions. We 
think that the principle of the uniform act 
should have recognition to the exclusion of 
any inconsistent doctrine which may have 
previously obtained in any of the states en- 
acting 2.* ° ¢ = 


Such a decision from the highest tribu- 
nal is refreshing and encouraging to those 
who have toiled for many years for the 
cause of uniformity. The more so because 
not infrequently, especially in the lower 
courts, the uniform acts have been ignored. 


That there is danger of divergent deci- 
sion must be admitted, but such clear recog- 
nition of the purpose of the acts by the Su- 
preme Court of the United States will have 
a great effect in lessening it. 


It is neither possible nor desirable to 
eliminate the sound discretion of the judges 
in the administration of the law. No hu- 
man mind can so frame language as to ex- 
press with unfailing accuracy a statute of 
even less volume than any one of the com- 
mercial acts. They will, of course, require 
interpretation. Ultimately all laws as admin- 
istered in courts of justice emanates from 
the judicial mind. 


“It has been sometimes said,” writes that 
eminent teacher, John C. Gray, “that the 
law is composed of two parts—legislative 
law and judge-made law—but in truth all 
the law is judge-made law. The shape in 
which a statute is imposed on the commun- 
ity as a guide for conduct is that statute as 
interpreted by the courts. * * * To quote 
from Bishop Hoadley, ‘nay, whoever hath 
an absolute authority to interpret any writ- 
ten or spoken laws, it is He who is truly the 
Law Giver to all intents and purposes, and 
not the person who first wrote and spoke 
them.’ ”?* 


While the truth of this passage cannot 
be gainsaid, it is obvious that the current 
of decision must be steadied and rendered 
uniform, where the basic principles upon 


(22) Commercial National Bank of New Or- 
leans v, Canal-La. Bank & Trust Co., 36 Sup. Ct. 
Reporter 194. 


(23) The Nature and Sources of the Law, pp. 
119, 120. 





which judicial interpretation rests are crys- 
tallized by statutory expression. 


It is no slight reason for advancing the 
cause of uniform legislation on subjects of 
more than local import, that it will halt the 
tendency already: so strongly developed to- 
wards centralizing power in the federal 
government to the destruction of the prin- 
ciple of home rule and state autonomy. The 
Constitution looks toward “an indestructible 
union of indestructible states.”** Only less 
to be deplored than the separation of the 
component states, would be the surrender 
to a vast bureaucratic federal system the 
powers that of right should be locally ad- 
ministered. 

WaLTeR GEORGE SMITH. 

Philadelphia, Pa.* 


(24) Texas v. White, 7 Wall. 700. 








MUNICIPAL CORPORATIONS—WRONGFUL 
USE OF STREETS. 





BURNETT v. CITY OF GREENVILLE. 





Supreme Court of South Carolina. Jan. 16, 


1917. 





91 S. E. 203. 





A city is liable for personal injuries result- 
ing from permitting the use of streets for rac- 
ing and testing automobiles; such streets not 
being reasonably safe for ordinary street pur- 
poses. 





GAGE, J. Action for damages to the person 
and to personal property; order sustaining de- 
murrer to the complaint; appeal by the plain- 
tiff. There are four exceptions, but only one 
issue: Does the complaint state a case? The 
complaint ought to be reported. 


The statute allows an action to (1) “any per- 
son who shall receive * * * damages in his 
person or property (2) through a defect in any 
street * * * (3) or by reason of defect or mis- 
management of anything under the control of 
the corporation.” The numerals are supplied. 

The plaintiff received the damage to his 
person and to his car; there is no denial of 
that; but it is denied that the hurt came 
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through a defect in the street. If the plaintiff 
has an action, it arises out of those words of 
the act we have prefaced by the numeral (2), 
to-wit, “through a defect in any street.” These 
words were recently construed by us in an 
elaborate opinion, and we there held them to 
include the keeping of a street in such physical 
conditions that it will be reasonably safe for 
street purposes. Irvine v. Greenwood, 89 S. C. 
511, 72 S. E. 228, 36 L. R. A. (N.S.) 363. 

The advent of the automobile, like the com- 
ing of the locomotive engine, and like 
a startling application of the laws of nature 
to any new appliance, is about to change so- 
ciety. If that device is of inestimable use to 
men, it is also of great and increasing peril 
to the people. 


We take notice of these facts: That Green- 
ville is a city of some 25,000 or more inhab- 
itants, and that Main street is a great thorough- 
fare, thickly settled and much used by the 
people. The amazing allegation of the com- 
plaint is that the plaintiff was struck with 
great force by an automobile running on that 
street at a terrific rate of speed, probably 75 
to 100 miles an hour, which was using said 
street as a place of practice for hill climbing 
* * * with the knowledge and consent of the 
city, its mayor, councilmen and policemen. That 
is admitted to be true. 

It is suggested by the city that the dedica- 
tion of the public ways to automobile racing 
lay wholly outside of the powers of the cor- 
poration, for which act the corporation is not 
liable. That is another way of saying the cor- 
poration is liable if the authorities act within 
the law, and is not liable if the authorities act 
without the law. The prime duty of any city 
is to keep its streets clear for the public travel. 
The incumbrance of the streets with automo- 
biles running at a dangerous rate of speed, 
just for practice, is a violation of that prime 
duty. To answer that the mayor and council 
had no authority to authorize such a use of 
the streets, is to admit the wrong. 


It is true there are decisions from other juris- 
dictions which sustain this view of the re- 
spondent, but they do not commend themselves 
to our judgment and they do not express the 
general rule of law. See cases cited in 28 Cyc. 
1356, note 36. 


We are of the opinion that the street thus 
dedicated by the authorities to a hazardous 
use was not then reasonably safe for prime 
street purposes. We have held the city of 
Columbia liable in tort under that portion of 
the statute we have signalized by the numeral 





(3) for injuries inflicted by its flying car bent 
on’a public mission. Creps v. Columbia, 104 
S. C. 372, 89 S. E. 316. Much more ought 
Greenville to be liable when flying autos im- 
periled the reasonably safe use of the streets 
by the people, and when the autos were not in 
the performance of a public duty. 

The further discussion and the differentia- 
tion of other cases from other jurisdictions 
would becloud the issue; and we rest content 
with the authority and relevancy of those we 
have cited. 

The judgment below is, we venture to think, 
against the law; and it is set aside, and the 
cause is remanded for further procedure. 

GARY, C. J., and FRAZER, J., concur. 
HYDRICK and WATTS, JJ., did not sit. 


Note.—Liability of City for Injuries Caused by 
Improper Use of Streets—While it is conceded 
that streets must be kept in reasonably safe condi- 
tion for use, may a city be held liable for one 
making an improper use of a street? It has been 
contended that to keep a street in safe condition 
for travel is a corporate duty, while regulation 
of its use is a governmental function, as to which 
no liability arises. If there is improper use of a 
street, the police ought to stop such use. But 
the neglect to do this “involves no municipal 
liability.” 

The question came up in a Delaware case where 
an injury arose from boys coasting in a street. 
It was said this constituted “a serious obstruc- 
tion of the public in the exercise of or enjoy- 
ment of a common right.” But it being the gov- 
ernmental duty of the city to prevent this, no 
failure on its part wrought any liability against 
it. Wilmington v. Vandegriff, 1 Marv. 5, 29 Atl. 
1047, 65 Am. St. Rep. 256, 25 L. R. A. 538. 


The cases on horse racing, coasting, ball playing 
in streets more nearly resemble the instant case 
than do those of permitting fireworks exhibi- 
tions and merry-go-rounds. The former also 
more resemble cases of animals at large. 


As to coasting, besides the above case from 
Delaware are-also Steel v. Boston, 128 Mass. 
583; Shepherd vy. Chelsea, 4 Allen 113; Ray v. 
Manchester, 46 N. H. 59, 88 Am. Dec. 192. In 
the first of these cases there was a path which 
had been fitted for coasting on a bridge built 
across it and turning water on it to freeze. It 
was held that in ‘the absence of an ordinance 
there was no liability to a pedestrian run against 
by a coaster. The second case was ruled simi- 
larly where one was struck by a boy sliding on 
a slippery sidewalk, though the city knew that 
boys were in the habit of there sliding. In 
the other case it was ruled that though sliding 
in public streets is a misuse of them, miscon- 
duct in thus creating a public nuisance and known 
to the city, created no liability of the city to one 
injured thereby. 

In Bogart v. New York City, 200 N. Y. 379, 
93 N. E. 937, 21 Ann. Cas. 46, it was ruled that 
though the city authorized automobile races in 
its limits, it is not liable for accident or death to 
a spectator at a race. This was upon the ground, 
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however, that he participated in the illegal use of 
the highway. This case concerned fairs more 
than improper use by automobiles, merely a fea- 
ture of the fair. This makes a condition or an 
obstruction in a physical sense. It is not using 
a street but placing an obstruction in it. 

Marth vy, Kingfisher, 22 Okla. 602, 98 Pac. 436, 
i8 L. R. A. (N. S.) 1238, approaches more nearly 
the question in mind. It was held there that 
though a city council had the power to prevent 
and punish all horse racing, fast driving or riding 
on its streets, this did not make it liable for in- 
juries sustained by horses running aginst one, 
where there was a horse race in a street. It 
was said the power to prevent, etc., was a legisla- 
tive and discretionary power and failure to exer- 
cise it entailed no liability on the city. 

In Jones v. Williamsburg, 97 Va. 722, 34 S. E. 
883, 47 L. R. A. 294, injury from a bicycle im- 
properly ridden on the sidewalk entailed no mu- 
nicipal liability. The court said: “The condition 
of the walk is one thing and the manner of its 
use by the public is another.” 

Where a city was under obligation to confine 
or kill vicious dogs found running at large with- 
out a tag, a city is not liable to one bitten by 
such a dog, because the obligation is govern- 
mental. Addington y. Littleton, 50 Colo. 623, 115 
Pac. 896, 34 L. R. A. (N. S.) 1012, Ann. Cas. 
1912 C, 753. 


Coasting cases, however, may be said most ade- 
quately to present the question of liability vel non 
of a city and in these the general doctrine is 
that it is exempt for injury arising to a third 
person ae" Dudley v. Flemingsburg, 115 
ie ae BS 327, 60 L. R. A. 575, 103 Am. 
St. Rep. ad Burford v. Grand Rapids, 53 
Mich. 98, 18 N. W. 571, 51 Am. St. Rep. 105; 
Weller v. Burlington, 60 Vt. 28, 12 Atl. 215. 
These coasting cases are not complicated with 
questions of permitting a fair, or exhibition of 
fireworks, but they are purely those of improper 
use, as ordinary fast driving of automobiles are. 
The advent of the automobile has no bearing on 
such a question, just as coasting in the old way 
and some new and more dangerous way would be 
not different. oF 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 123. 

Relation to client; relation to third persons; 
employment—Accepting employment from finan- 
cially embarrassed debtor of client, on condition 
that debtor first prefer and pay his debt to 
client.—Disapproved.—aA creditor places a claim 
for suit in the hands of A, an attorney. Suit 
is instituted against the debtor, and upon the 
receipt of the summons and complaint, he calls 








on A, the attorney, and acquaints A with his 
affairs, and desires to retain A as his attorney 
to look after his affairs. It becomes necessary 
to call a meeting of the creditors of the debtor 
and arrange for an extension of time within 
which to pay his debts. Before A accepts a 
retainer from the debtor, he informs the debtor 
that before he can act in the matter it is neces- 
sary that the creditor whom A represents be 
paid in full, and the debtor agrees to do that. 


ANSWER NO. 123. 


In the opinion of the committee, the accept- 
ance of employment from the debtor is im- 
proper, because the attorney, as representing 
the first creditor, by securing the preference 
specified, assumes a position incompatible with 
impartially counseling the debtor or represent- 
ing him fairly to the other creditors. 


QUESTION No. 124, 


Fees; relation to client; relation to third per- 
sons—Acceptance of commissions or rebates by 
lawyers from third persons.—Not improper if 
credited to client, and client advised.—Is it the 
opinion of the committee that it is improper for 
an attorney to accept any commission on or re- 
bate from the charges of printers, stenogra- 
phers, auctioneers or other persons serving the 
legal profession for work or services performed 
in litigation, or in other matters in which his 
client is interested, (a) without first revealing 
his intention so to do to his client; (b) even 
with his client’s knowledge and consent? ~ 


ANSWER No. 124. 


So long as the saving thereby effected is 
placed to the credit of the client’s account with 
the attorney, and the client is advised thereof, 
the committee sees no impropriety in the course 
suggested. The vice lies in concealment from 
the client. (See Question and Answer No. 111.) 


QUESTION NO. 126. 

Employment; kinship; relation to third per- 
sons; solicitation—The voluntary disclosure 
by a lawyer to his kin of their unknown rights 
in action, coupled (a) with volunteering to ac- 
cept employment; (b) soliciting employment.— 
Not disapproved.—IiIn the opinion of the com- 
mittee is it improper for a lawyer, who, in 
searching his own genealogy, discovers from 
the examination of an ancestor’s will unen- 
forced provisions enuring to the benefit of his 
own close relatives, to apprise them of his dis- 
covery, and either (a) to manifest his willing- 
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ness to accept, or (b) to solicit employment to 
enforce the newly-discovered rights of his rela- 
tives? 


ANSWER NO. 126. 


In the opinion of the committee, the conduct 
is not improper, being justified by the existence 
of the personal relations specified. (See Canon 
27 of the American Bar Association. ) 








BOOK REVIEW 





NICHOL’S EMINENT DOMAIN, 2d EDITION, 
2 VOLS. 





Mr. Philip Nichols, Assistant Corporation 
Counsel of Boston, presents a very practical 
and learned treatise on the law of Eminent 
Domain, this being the second edition of the 
one-volume work making its appearance in 
1909. 


The former work was mainly devoted to dis- 
cussion of constitutional limitations upon the 
exercise of the power of eminent domain, the 
power itself being deemed as inherent in sov- 
ereignty, and exercisable though the constitu- 
tion were silent on this score. 


This second edition is of wider scope and ad- 
ditionally embraces all phases of the law of 
eminent domain. It considers the measure of 
compensation for the taking of land and pro- 
cedure for such taking as well. 


While procedure differs in the states, there 
are yet general principles involved independ- 
ently of constitutional limitations of interest 
to practitioners and students in every state. 


The style of the author, while easily flowing, 
does not lack at all in clearness and precision 
and his text is often supplemented by explana- 
tory notes of great aid to the reader. 


His citation of cases is very abundant, his 
treatment is in logical, well-connected order, 
and seemingly quite exhaustive. The work hasa 
critical index, while the table of contents aids 
the practitioner in finding easily the particular 
question of which the pressure of his practice 
necessitates investigation. 


The two volumes are produced in the best 
style of the printer’s art, the binding is brown 
buckram, and they hail from the well-known 
law book house of Matthew Bender & Com- 
pany, Albany, N. Y., 1917. 





HUMOR OF THE LAW. 





Politician—Who’s back of you? 

Office Seeker—Ten generations of glorious 
ancestors! 

Politician—Um—I might get you a job classi- 
fying fossils in the Smithsonian Institution. 





“Dese high prices is working a heap of in- 
justice,” remarked Mr. Erastus Pinkley. “In 
what way?” “Poultry an’ eggs is gettin’ so 
precious dat if you happens to give shelter 
to some homeless pullet dey’s liable to charge 
you wif grand larceny.”—Washington Star. 





En route to Florida one winter, a young 
suffragette seated herself in the observation 
car between two aged “antis,”’ saying as she 
did so: 

“A rose between two thorns.” 

But one of the antis, a crusty old codger 
with gray whiskers, retorted: 

“No, no, young lady—you mean a tongue 
sandwich.” 





A young lawyer carrying the dignity of.a 
recent appointment to the bench with some ef- 
fort, remarked to an Irish immigrant who was 
riding with him to an appointment: 

“Pat, it’s a great honor to ride with a judge, 
is it not; surely you would never be able to 
ride with a judge in the old country, would 
you?” , 

“No,” said Pat, “but it would be a dom long 
time before yez would ever be a jedge in the 
old country, begorra.” 





There is a certain member of Congress who 
stutters except when he makes a speech or 
talks over the telephone. Recently he had oc- 
casion to call upon a friend in Seattle on a 
matter of personal importance. When the 
transcontinental connection had been made, 
the man in Seattle shouted through the phone: 

“Who is this talking?” 

“This is ‘Tom Smith,’” answered the Con- 
gressman at the capital end of the wire. 

“No, it is not ‘Tom Smith,’” snapped the 
man in Seattle. 

“Yes, it is ‘Tom Smith,’ I tell you,” the 
Congressman fairly bellowed. “Why do you 
doubt it?” 

“Why ‘Tom Smith’ stutters.” 

“Dam it, do you think I am going to stutter 
at a dollar a word?” the Congressman retorted, 
as he banged down the phone in disgust. 
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1. Adverse Possession — Continuousness. — 


Where the son of an adverse possessor, under 
instructions from his father, assumed such ad- 
verse possession during his father’s lifetime and 
maintained it after his father’s death as his ex- 
ecutor, adverse ‘possession was continuous.— 
Vanderbilt v. Chapman, N. C., 90 S. E. 993. 


9 





Estoppel.—Although a part of a street 
may not be claimed by adverse possession, as 
limitations do not run against government, a 
town may by conduct estop itself from claiming 
to true line.—Christopherson v. Incorporated 
Town of Forest City, Ia., 160 N. W. 691. 

3. Parol Gift-—A parol gift of land is suf- 
ficient to inaugurate adverse possession.—Parker 
v. Kelsey, Ore., 161 Pac. 694. 

4. Arson—Evidence.—One, though pouring oil 
on furniture with intent to commit arson, then 
voluntarily abandoning his purpose, was not 
guilty of an attempt.—People v. Graham, N. Y., 
162 N. Y. Supp. 334. . 

5. Attorney and Client—Ambiguity.—Any am- 
biguity as to meaning of language used in a 
written retainer should be resolved in client’s 
favor, rather than in the favor of the attorney 
who drew it.—Newcomb v. Whitehouse, N. Y., 
162 N. Y. Supp. 249. 

6. Bankruptey—Adjudication. — In involun- 
tary bankruptcy, service of subpoena and copy 
of petition on director and stockholder of cor- 
poration, under belief that he was president 
thereof, held, where he delivered the papers to 
the president, to warrant court in assuming 
jurisdiction, adjudicating the corporation a 








bankrupt, and appointing receiver.—Lamar- 
Wells Co. v. Hamilton Co., U. S. C. C. A., 237 
Fed. 54. 

7.—Consideration.—A bankrupt’s promise, 
made prior to a composition settlement and re- 
peated thereafter, to pay a certain creditor's 
entire claim, if he aided the bankrupt in secur- 
ing money to settle with his other creditors, was 
void, where the subsequent promise was merely 
a reassurance of payment, with no additional 
consideration.—Lieblein v. George, Mich., 160 N. 
W. 538. 

8. Consideration. — Renewals of contract 
for consignment of goods, the same not having 
been disposed of during period of consignment, 
held supported by valid consideration, so that 
title did not pass to bankrupt consignee, under 
agreement that at expiration of period of con- 
signment, it should purchase property.—Brans- 
ford v. Regal Shoe Co., U, S. C. C, A., 237 Fed. 67. 

9. Where one charged with conspiring with 
a bankrupt to conceal assets consented that 
money in his possession be impounded by bank- 
ruptcy court to decide whether it belonged to 
bankrupt, held that, in view of Bankr. Act, §§ 
60b, 67e, 70e, the money should not be delivered 
on petition of such person until right thereto 
was adjudicated.—In re Robinson, U. 8S. D. C., 
237 Fed. 102. 

10. Exemption.—A bankrupt, head of a 
family, is not, either under the Texas statutes, 
relating to exemptions of heads of families or 
under the common law, entitled to claim as ex- 
empt a diamond ring worth upwards of $100, 
long worn by him as an ornament.—Langever 
v. Stitt, U. S. C. C. A, 237 Fed, 83. 

11. Fraud.—Conveyance by bankrupt of his 
more profitable stores to corporation organized 
for that purpose held, where it was a device 
to defeat his landlord’s claim for rent, fraud- 
ulent as to creditors, and to preclude discharge, 
though bankrupt owned practically all of the 
stock and delivered it to his trustee—In re 
Braus, U. S. D. C., 237 Fed. 139. 


12. Fraudulent Conveyance.—To constitute 
a fraudulent conveyance, voidable under Bankr. 
Act July 1, 1898, § 67e, actual fraud must be 
shown.—Johnson v. Barrett, U. S. D. C., 237 Fed. 
112. 

13. Laborers.—Claimants who regularly 
hauled milk to a bankrupt condensed milk com- 
pany under arrangement of a gnilk route, not 
being supervised by the owner of the factory, 
held not workmen or servants under Bankr. Act, 
§ 64b, entitled to priority to wage claims.—In 
re Footville Condensed Milk Co., U. S. D. C,, 
237 Fed. 136. 

14. Liens.—A bank, though having a lien 
on lots of bankrupt, held an unsecured creditor 
as to fire policies under which loss had oc- 
curred, where it collected policies and discharged 
its mortgage, and transaction could not be up- 
held on theory that, in view of mortgage, trus- 
tee was subrogated to rights of bank to mort- 
gage and could not attack preference.—State 
Bank of Clearwater, Neb. v. Ingram, U. S. C. C. 
A., 237 Fed. 76. 

15. Recording Conveyance.—A state statute 
requiring the recording of conveyances to render 
them valid against subsequent purchasers and 
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incumbrancers in good faith without notice, but 
not as against general creditors, is not a law 
requiring them to be recorded, within the mean- 
ing of Bankr. Act July 1, 1898, § 60a, as amended 
by Act Feb. 5, 1903, § 13.—Johnson v. Barrett, 
U. S&S D. C., 237 Fed. 112. 
16.——Set-Off.—Where bank, having a mort- 
gage on bankrupt’s property, collected fire poli- 
cies assigned by bankrupt, deposited proceeds 
to bankrupt’s credit, received his check in pay- 
ment of its demand, and canceled its mortgage, 
bank had no right of set-off in action to recover 
preferential payment.—State Bank of Clear- 
water, Neb. v. Ingram, U. S. C. C. A., 237 Fed. 76. 

19. Banks and Banking — Assessment on 
Stock.—A transfer of national bank stock by 
executors to themselves as trustees under the 
will, is voidable only, and relieves both the es- 
tate and legatee, after distribution, from any 
liability for an assessment for benefit of cred- 
itors.—Williams vy. Cobb, U. S. S. C., 37 Sup. Ct. 
115. 

18. Bills and Notes—<Acceptance. — Where 
drafts were presented to and accepted by de- 
fendant, there was a primary contract between 
him and owner of dratfs, and he became abso- 
lutely liable, regardless of question whether or 
not payee in drafts was alive or dead when 
they were drawn.—Bloch v. Rio Grande Valley 
Bank & Trust Co., Tex., 190 S. W. 541. 


19. Action.—Holder of note has privilege 
of suing all or any of indorsers.—Citizens’ 
Trust Co. v. Ward, Mo., 190 S. W. 364. 


20. Collateral.—In executing a note, to be 
used as collateral, incomplete by omission of 
date of execution and name of payee, the maker 
authorized its use as collateral for any loan of 
any amount for any period of time obtainable 
within the time the note was to run.—Hubbard 
v. First State Bank of Bourbon, Ind., 114 N. E. 
642. 

21.——Consideration.—The debt for which a 
note is given is sufficient consideration to sup- 
port promise of one signing his name in blank 
on back of note made by another before deliv- 
ery; but if he signs note after delivery, a new 
consideration is necessary.—American Multi- 
graph Sales Co. v. Grant, Minn., 160 N. W. 676. 

22.——Indorsement.—The indorsement of a 
note, “Pay to any bank or banker,” is an in- 
dorsement for collection, and does not transfer 
title—Citizens’ Trust Co. v. Ward, Mo., 190 S. 
W. 364. 

23. Bridges—Emergency.—Purpose of plain- 
tiff in going over the bridge, which was raised 
while he was upon it, could not affect his right 
to recover for injury resulting from his jumping 
off the bridge, where it appeared he was a mem- 
ber of the public in the proper use of public 
bridge within city limits--—Mithigan City v. 
Werner, Ind., 114 N. E. 636. 

24. Brokers—Attorney Fees.—Procuring oil 
and gas leases of minors, and approval thereof 
by county court, and transmission through. bank, 
with draft for reasonable attorney’s fee, was a 
substantial compliance with contract to procure 
the leases, with agreement that the other party 
should bear expenses incident to approval.— 
McLaughlin v. Means, Okla., 161 Pac. 812, 











25. Carriers of Goods—Bill of Lading.— 
Where a bank agreed in advance to furnish price 
of lumber and take bills of lading as security, 
it became owner of bill of lading as soon as it 
was issued on delivery of lumber, so that lumber 
could not be subsequently attached as property 
of consignee.—Kinsolving v. State Savings & 
Trust Co., Mo., 190 S. W. 379. 

26. Punitive Damages.—Under Carmack 
Amendment to the Interstate Commerce Act, 
punitive damages are not recoverable against a 
carrier for mere wrongful acts.—Harman v. 
Southern Ry. Co., S. C., 90 S. E. 1023. 

27. Carriers of Passengers—Evidence.—That 
witnesses in action against an interurban rail- 
way for death of passenger described the move- 
ment of a car as it was rounding a curve as “a 
jar,” “a jolt,” “a rather severe jolt,” “a swinging 
jolt,” ete, does not raise an inference, either 
logical or legal, that the car was running at 
reckless speed.—Hagerstown & F. Ry. Co. v. 
State, Md., 99 Atl. 376. 


28. Executory Contract.—Contract whereby 
railway agrees to carry person and members 
of his family for life between two points in 
consideration of deeds to rights of way is vio- 
lative of Utilities Act, § 18.—Perkins v. Public 
Service Ry. Co., N. J., 99 Atl. 387. 

29. Mental Suffering.—Damages for humili- 
ation and mental distress caused by wrongful 
ejection of a passenger from a train may be 
recovered, although there is no contemporane- 
ous physical injury.—Davis v. Lusk, Mo., 190 S. 
W. 362. 

"30. Res Ipsa Loquitur.—Where a passenger 
is injured by the breaking down or upsetting of 
a vehicle used in transportation, or by collision 
or running off the track, or a similar accident, 
negligence of the carrier is presumed.—Hagers- 
town & F. Ry. Co. v. State, Md., 99 Atl, 376. 

31. Chattel Mortgages—Retention of Title.— 
An instrument retaining title to personal prop- 
erty in the seller until payment of the price, 
which also stipulates that it is a mortgage, 
should be construed as a retention of title con- 
tract only; the provision as to the mortgage 
being invalid.—Bacon v. Hanesley, Ga., 90 S. E. 
1033. 

32. Commerce—Damages.—The acts of con- 
gress relating to interstate commerce are ex- 
clusive in that respect, and no damages for in- 
jury to a shipment are recoverable except those 
allowed by the federal statutes.——Harman v. 
Southern Ry. Co., S, C., 90 S. E. 1023. 

33. Discrimination.—An action by shipper 
to recover damages to interstate commerce by 
failure of carrier to furnish cars under its rules 
for distribution of cars is not maintainable, 
where, after action brought, the Interstate Com- 
merce Commission had found that such rule was 
unjustly discriminatory.—Pennsylvania R. Co. v. 
Stineman Coal Mining Co., U. S. S. C., 37 Sup. 
Ct. 118. 

34.——-Employment in.—Where a _ railroad 
servant was injured while engaged in interstate 
commerce, the federal Employers’ Liability Act 
and the federal Safety Appliance Act govern 
the company’s liability—St. Louis Merchants’ 
Bridge Terminal Ry. Co. v. Schuerman, U. S. 
C. C. A., 237 Fed. 1. 
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35.——Employment in.—If a brakeman of local for the fact that ;laintiff turned off the road 
freight, some cars of which were laden with and struck a log leaning upon bank with lower 


interstate freight, was injured when switching 
ears, he was injured in interstate commerce.— 
Chicago & E. R. Co. v. Feightner, Ind., 114 N. 
E. 659. 

36. Employment in.—A freight conductor on 
a round trip run between two points in the 
state held not engaged in interstate commerce, 
within Employers’ Liability Act, while on a train 
on his return trip devoted solely to domestic 
commerce, because his train on the trip out 
earried interstate freight.—Illinois Cent. R. Co. 
v. Peery, U. S. S. C., 37 Sup. Ct. 122. 


37. Employment in.—A yard conductor on 
an interstate road, injured while alighting from 
freight engine to report for orders, was not en- 
gaged in interstate commerce, within Employ- 
ers’ Liability Act.—Erie R. Co. v. Welsh, U. S. S. 
C., 37 Sup. Ct. 116. 

38.——-Empty Freight Cars.—Empty freight 
cars have interstate character while having in- 
terstate movement, which ceases when they 
reach first distributing point in state of destina- 
tion.—Chicago & E, R. Co. v. Feightner, Ind., 
114 N. E. 659. 

39. Shipment.—A shipment of baggage 
held to be interstate, notwithstanding its re- 
checking at the state line to avoid the regulation 
of interstate commerce.—Reynolds v. St. Louis, 
S. W. Ry. Co., Mo., 190 S. W. 423. 


40. Disorderly House—Habitual Violation of 
Law.—Habitual violation of statute prohibiting 
sale or gift of liquor to minor under 18, or per- 
mitting minor to frequent place where such 
liquor is kept or sold, constitutes the place a 
disorderly house.—State v. Koettgen, N. J., 99 
Atl. 400. 


41. Easements—Interference With—That a 
manufacturing company adjoining a way across 
manufacturing lots had maintained thereon a 
sign that it was private and its use was at the 
user’s risk held not an interference with its use, 
giving the company any rights.—Berkey & Gay 
Furniture Co. y. Valley City Milling Co., Mich., 
160 N. W. 648. 

42. Frauds, Statute of—Option.—An instru- 
ment, leasing land for one year and also giving 
exclusive option to lessee during the year, al- 
though signed by both parties, was not an op- 
tion accepted in writing, and hence not enforce- 
able in equity.—Petty v. Wilkins, Tex., 190 S. 
W. 531. 











48.——Original Promise.—If a physician be- 
fore treating defendant’s adult son called de- 
defendant in and exacted from him a promise to 
pay for the services, the agreement was binding 
notwithstanding a statute of frauds, the debt 
then becoming primarily that of the father as 
well as of the son.—Mitchell v. Davis, Mo., 190 
S. W. 357. 

44. Guardian and Ward—Liens.—In absence of 
specific authorization of the county court, guard- 
ian of minor cannot bind realty of ward or 
create lien thereon by contract for labor and 
material for improvements.—Lee v. Tonsor, 
Okla., 161 Pac. 804. 

45. Highways—-Negligence.—Where a road 
was reasonably safe for ordinary travel but 





end fixed at the side of traveled way, there was 
no negligence of county which would entitle 
plaintiff to recover for the injury.—Matson y. 
Pierce County, Wash., 161 Pac. 846. 


46. Insurance—Accident Policy.—Where one 
insured under an accident policy was suffocated 
in a hotel room by gas, recovery may be had, 
whether the escape of the gas was caused by 
insured’s own accident or that of another.— 
Travelers’ Ins. Co. v. Allen, U. S. C. C. A., 237 
Fed. 78. 


47. Attorney Fees.—That liability insurer 
had offered employer free use of its legal de- 
partments after repudiating liability under the 
policy, held not to prevent employer’s recovery 
of attorney’s fee incurred in defending suit for 
injury.—Compton Heights Laundry Co. v. Gen- 
eral Accident, Fire & Life Assur. Corp., Limited, 
of Perth, Scotland, Mo., 190 S. W. 382. 


48. Foreign Corporation.—If Michigan in- 
surance company did business in Missouri, it 
voluntarily submitted itself to laws of Missouri, 
though it neglected or refused to domesticate 
there.—Cox v. Railway Conductors’ Co-operative 
Protective Ass’n, Mich., 160 N. W. 608. 


49. Pleading and Practice.—In an action on 
a fire insurance policy, plaintiff cannot rely on 
the estoppel of defendant to deny the agency 
of the one who took pliaintiff’s application in 
premium, unless he specially pleads it.—Mer- 
chants’ & Bankers’ Fire Underwriters v. Parker, 
Tex., 190 S. W. 5265. 


50. Intoxieating Liquors—Agency.—One who 
purchases intoxicating liquor in local option ter- 
ritory in good faith as the agent of another, and 
not as a subterfuge, is not guilty of a violation 
of local option law (Laws 1915, c. 23, § 13).— 
State v. Provencher, Minn., 160 N. W. 673. 


61. Shipment Into State.—Under constitu- 
tional amendment prohibiting introduction of 
whisky into state for sale, one aiding principal 
by driving automobile hired by principal and 
knowing or having reason to know that he was 
assisting principal in bringing whisky into state 
and making no investigation is guilty of an of- 
fense.—Aaron vy. State, Ariz., 161 Pac: 881. 


52. Transportation.—Liquors are introduced 
into state within Const. art. 23, § 1, when inten- 
tionally transported into the state as the result 
of a single transaction.—Reynolds v. State, 
Ariz., 161 Pac. 885. 


53. Landlord and Tenant—Common Stairway. 
—A stairway used by a second floor lessee and 
other tenants is a common stairway under the 
lessor’s possession and control.—Tremont The- 
ater Amusement Co. v. Bruno, Mass., 114 N. E. 
672. 


54. Libel and Slander—Bribery.—The words 
“he buys warrants against the editor” are 
libelous as charging bribery; the statutes as to 
issuance of warrants nowhere providing for 
buying them.—State v. Pardo, Mo., 190 S. W. 264, 

55.——Evidence.—The offense of slander al- 
leged to have been committed by communicating 
certain words to certain persons is not made 
out by a showing that such words were com- 
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municated to one of such persons apart from the 
others.—Owens vy. State, Tex., 190 S. W. 487. 

56. Privilege.—One employed as attorney 
to represent creditor at meeting of creditors of 
bankrupt is entitled to privilege accorded to 
counsel in any judicial proceeding.—Rogers v. 
Thompson, N. J., 99 Atl, 389. 

57. Privileged Communication.—Where cir- 
cumstances of publications are undisputed, it is 
for the court to determine whether the com- 
munication is absolutely or qualifiedly priv- 
ileged, but otherwise it is for the jury.—Ger- 
man-American Ins. Co. v. Huntley, Okla., 161 
Pac. 815. 

58. Licenses—Loan Business.—St. 1912, c. 675, 
§ 5, declaring void small loans made by persons 
transacting a loan business without’ a license, 
is inapplicable to a person making a single 
small loan.—Goodowsky v. Rubenstein, Mass., 
114 N. E. 683. 

59. Life Estates—Incumbrance.—A life ten- 
ant paying off an incumbrance on the fee is 
entitled to reimbursement from the remainder- 
men and lien therefor on the remaindermen’s 
share.—Todd’s Ex’r yv. First Nat. Bank, Ky., 190 
S. W. 468. 

60. Remainderman.—Where the remainder- 
men consented to a lease by the life tenant 
granting the right to mine the land for a cer- 
tain royalty for a period of 20 years to be paid 
to the lessor or his heirs, the word “heirs” desig- 
nated the successors to the land on the life 
tenant’s death, and on his death the remainder- 
men became entitled to the royalty, though they 
could not terminate the lease.—Motlack v. Kline, 
Mo., 190 S. W. 408. 

61. Mandamus—Evidence, — Mandamus will 
issue to local board of election to compel them 
to make return to county canvassers certifying 
what is correct figure in ambiguous return, 
where both parties are satisfied that figure cred- 
ited to relator by duplicate return was correct. 
—In re Board of Election, Fourteenth District, 
Twelfth Ward, of Jersey City, N. J., 99 Atl. 380. 

62. Remedy.—Mandamus cannot be em- 
ployed to settle conflicting claims to office, and, 
where it appears that the relator desires the 
writ to compel a certain return which in effect 
settles the election and the other candidate is 
claiming a different return, the writ will not 
issue.—Britt v. Board of Canvassers of Bun- 
combe County, N. C., 90 S. E. 1005. 


63. Master and Servant—Course of Employ- 
ment.—Injuries to employe, shoved against box 
by fellow-employe, whom he had kicked after 
the other had accidentally struck him, do not 
arise out of the employment, within Workmen’s 
Compensation Law, § 3, subd. 7.—Griffin v, A. 
Roberson & Son, N. Y., 162 N. Y. Supp. 313. 

64. Course of Employment:—A _ delivery 
helper in a department store, whose duty was 
to load goods on truck) and draw same to base- 
ment to be unloaded, held engaged in operation 
of truck, so that his injuries, by running into 
his finger a nail in bottom of barrel he was 
lifting, arose out of and in course of his em- 
ployment.—Holtz v. Greenhut & Co., N. Y., 162 
N. Y. Supp. 359. 

65..—Course of Employment.—Where plain- 
tiff, section hand, was injured after working 




















hours while returning to bunkhouse on hand- 
car after having gone, at direction of foreman, 
to procure tools, the relation of master and 
servant existed, notwithstanding that injury oc- 
curred after usual quitting time.—Salabrin v. 
Ann Arbor R. Co., Mich., 160 N. W. 552. 

66. Defective Appliances.—If the master 
was negligent in supplying servant with a de- 
fective claw bar which slipped and caused the 
servant to fall, the master was responsible for 
all consequences, though the result was made 
unusually disastrous by the exposed condition of 
ties in the track over which the servant worked. 
—Bootman v. Lusk, Mo., 190 S. W. 414. 


67. Employe.—The president of a small 
grain company, owning 560 of its 800 shares of 
stock, receiving salary of $70 per week, and ac- 
customed to assist in manual labor of establish- 
ment, as by handling lumber, was an employe 
within Workmen’s Compensation Law.—Bowne 
v. S. W. Bowne Co., N. Y., 162 N. Y. Supp. 244. .- 

68. Joint Liability—Where foreman of tele- 
phone company ordered his gang of hands to do 
work which would expose them to danger, and 
order was negligently given, so that injury re- 
sulted to an employe, he was liable jointly with 
telephone company.—Hollifield vy. Southern Bell 
Telephone & Telegraph Co., N. C., 90 S, E. 996. 

69. Notice of Injury.—Where employer had 
knowledge of injury to employe when it oc- 
curred, evidenced by its filing agreement as to 
compensation and settlement receipt with In- 
dustrial Accident Board, it was unnecessary for 
servant to file written notice of injury under 
Employers’ Liability Act, pt. 2, § 18.—Curtis v. 
Slater Const. Co., Mich., 160 N. W. 659. 

70. Reliance on Master.—A sealer in a can- 
ning factory using a gasoline torch might rely 
on instructions received as to its use, although 
furnished with a higher test gasoline than used 
when instructed.—Prescott v. Black & Gay, Me., 
99 Atl. 372. 

71. Workmen’s Compensation Act.—That an 
injured employe’s marriage occurred after the 
accident causing his death does not bar his wife 
from compensation given by the Workmen’s 
Compensation Act.—Crockett v, International 
Ry. Co., N. Y¥., 162 N. Y¥. Supp. 357. 

72. ‘Workmen’s Compensation Act. — Under 
Workmen’s Compensation Law, § 13, employer 
was not bound to furnish employe, who had 
lost his arm, with an artificial arm within first 
60 days after the injury, as such arm was not 
an “apparatus” within the contemplation of the 
statute——Kunasek vy. New York Consol. Card 
Co., N. Y., 162 N. Y. Supp. 361. 

73. ‘Workmen’s Compensation Act.—An em- 
ploye of a company manufacturing sandpaper 
held an “employe” within Workmen’s Com- 
pensation Act, § 3, subd. 4, where he was acting 
as watchman, and firing the boiler.and keeping 
vats supplied with glue.—Hellman v. Manning 
Sand Paper Co., N. Y., 162 N. Y. Supp. 3365. 


74. ‘Workmen’s Compensation Act.—Under 
the Workmen’s Compensation Act, the right to 
a weekly award for the death of a deceased 
employe is not vested absolutely in his widow, 
but continues only during her life, and ceases 
with her death.—In re Bartoni, Mass., 114 N. E. 
663. 
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75. Municipal Corporations—Limitation of In- 
debtedness.—Revenue of the current year, ap- 
plied by city to obligations of a preceding year 
when there are outstanding legal claims for cur- 
rent year, will be considered as in the treasury 
in determining whether limitation of indebted- 
ness has been exceeded.—Fairbanks Co. v. City 
of Sulphur, Okla., 161 Pac. 811. 

76. Notice of Injury.—Burns’ Ann. St. 1914, 
§ 8962, requiring written notice describing place, 
cause and nature of injury to be given within 
60 days thereafter, does not apply to action for 
injury resulting directly from the negligence of 
city’s agent in raising a bridge.—Michigan City 
v. Werner, Ind., 114 N. E. 636. 

717.——Streets and Sidewalks.—A pedestrian, 
in walking over sidewalk in which the boards 
were laid transversely, could presume that the 
walk was reasonably safe for ordinary travel. 
McNeill vy. City of Cape Girardeau, Mo., 190 S. 
W. 327. 

78. Pledges — Assignment by Pledgor.—A 
pledgee of commercial paper may assign it, and 
the assignee holds it in the same capacity as 
the original pledgee, and may sue to collect it 
when due.—Pease v, Fitzgerald, Cal., 161 Pac. 
506 

79. Principal and Agent—Scope of Authority. 
—Where mother gave her son sole charge of a 
farm, she was liable on notes for money bor- 
rowed by him to purchase stock and other sup- 
plies and pay the running expenses.—Todd’s 
Ex’r v. First Nat. Bank, Ky., 190 S. W. 468. 

80. Railroads—Executory Contract. — Party 
who granted right of way to railway in con- 
sideration of its agreeing to carry him and 
members of his family over its line for life, lost 
his rights under the contract when the railway 
was sold under foreclosure’ proceedings.— 
— v. Public Service Ry. Co., N. J., 99 Atl. 





81. Last Clear Chance.—Where motorman 
saw automobile at crossing about 65 feet away 
as it came from behind a small building onto 
the track, where it almost stopped, and he ap- 
plied his brakes and almost stopped the car 
before striking the automobile, the doctrine of 
last clear chance did not apply.—Thompson v. 
Lewiston, A. & W. St. Ry., Me., 99 Atl. 370. 


82. Lessor and Lessee.—A condition in a 
lease of part of a railroad right of way, obli- 
gating the lessee to hold the railroad company 
free from all claims for damage by fire com- 
municated by its locomotives, is valid as against 
the lessee.—Milton Mfg. Co. v. Chicago, B. & Q. 
R. Co., U. S. D. C., 237 Fed. 118. 

83. Look and Listen—Where driver of 
team and wagon was within sight of train 
1,500 feet from crossing and did not stop, look 
or listen, he was negligent as matter of law 
barring recovery for his déeath—Larrabee v. 
Western Pacific Ry. Co., Cal., 161 Pac. 750. 


84. Negligence.—Defendant railway com- 
pany was not negligent because its station 
agent permitted plaintiff, a minor, to assist the 
agent and plaintiff’s father in spotting and mov- 
ing an empty car at a stockyard chute.—Duns- 
comb v. Lusk, Mo., 190 S. W. 397. 

85.——Setting Out Fire—wWhere fire was set 
to cotton by engine of railway using tracks of 
another, both companies were responsible, but 
if fire was set by engine of road owning tracks, 
it alone was responsible.—Memphis, D. & G. Ry. 
Co. vy. Richardson, Ark., 190 S. W. 434. 


86. Sales—Acceptance.—An automobile sales 
contract providing that it was subject to ac- 
——— by the seller, who reserved right to 
fill orders to the extent of its ability, etc., 
refers to the automobile purchase, and not to 
subsequent orders for repairs.—Stanley v. 
DS yaa Implement & Vehicle Co., Mo., 190 S. W. 














87.——Acceptance.—Where plaintiff, immedi- 
ately after purchase of second-hand automobile 
under alleged warranties of fitness for purpose 
for which he bought it, discovered that it was 
worn out and useless, but treated car as his 
own for space of two years, held that, having 
failed to act within reasonable time, he cannot 
rescind.—Bayer v. Winton Motor Car Co., Mich., 
160 N. W. 642. 





88. Rescission.—Where an attempted fore- 
closure of a mortgage sought to be created by 
an instrument retaining title to personal prop- 
erty sold was a nullity, it did not amount to a 
rescission of the contract of sale on the part of 
the seller or estop him from thereafter suing 
on the retention of title note to recover the 
price.—Bacon v. Hanesley, Ga., 90 S. E. 1033. 


89. Specifie Performances—Damages.—Where 
a vendee sued for damages for failure of vendor 
to care for orchard as agreed, and vendor made 
general denial and asked for specific perform- 
ance, and the case was submitted in equity, 
vendor, though failing to perform, was entitled 
to specific performance, on allowing damages 
for such failure to perform.—Buckner v. Mid- 
land Farm & Land Co., Mo., 190 S. W. 4990. 


90. Evidence.—A contract to form a cor- 
poration cannot be specifically enforced, where 
there is no showing of an agreement upon the 
preliminary, steps necessary to its formation, 
under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
1122.—Davis v. Wynne, Tex., 190 S. W. 510. 


91. Street Railroads — Contributory Negli- 
gence.—One who drove automobile 15 miles an 
hour on trolley tracks with snow beating in his 
eyes so that he could see no further than 25 
feet ahead, was guilty of contributory negli- 
gence barring recovery for injuries from col- 
lision with street car.—Savage v. Public Serv- 
ice Ry. Co., N. J., 99 Atl. 383. 


92.— Contributory Negligence.—Where driv- 
er of milk wagon along street railroad’s track 
knew that car was approaching from behind, 
but turned across track without looking to see 
whether he had time to cross, he was negligent. 
—Davis v. Bangor Ry. & Electric Light Co., Me., 
99 Atl. 369. 


93. Subrogation—Assignment.—Where plain- 
tiff paid one of three brokers the entire com- 
mission and the others recovered judgment 
against her, which she paid and took assign- 
ment by parol of their claim against the first, 
she could recover such part of the money orig- 
inally paid as represented the claim of the other 
two on division of commission.—Jemison v. 
Tindall, N. J., 99 Atl. 408. 


_ 94. Mortgage.—Where life tenants, believ- 
ing they owned the fee, mortgaged their sup- 
posed interest to pay an incumbrance on the fee, 
the mortgagee was entitled to subrogation to the 
lien of the life tenants on the estate of the re- 
maindermen for reimbursement to the extent 
of the principal debt so discharged, but not for 
interest accruing after the life estate began.— 
— Ex’r v. First. Nat. Bank, Ky., 190 S. W. 











95. Trusts—Investment.—The bonds of a 
state of Mexico were not a proper investment 
for trust funds at any time between 1900 and 
1906, or during those years.—Cornet v. Cornet, 
Mo., 190 S. W. 333. 


96. Usury—Voluntary Payment.—A _ party 
voluntarily paying usury may not recover it.— 
oo v. Alpena Cedar Co., Mich., 160 N. W. 


97. Vendor and Purchaser—Fraud.—One who 
is induced to purchase land by fraud is entitled 
to recover the money, not only from the per- 
sons to whom it was paid, but from others who 
received it and into whose hands it can be 
traced.—Valley Bank of Phoenix v. Josten, Ariz., 
161 Pac. 876 


98. Punctuation.—No legal warrant exists 
to change a meaning apparently clear to an- 
other inconsistent one by transposing a comma 
in a contract for sale of realty.—William James 
Sons Co. v. Hutchinson, W. Va., 90 S. EB. 1047. 


99. Rescission.—Ordinarily vendor of land 
cannot rescind contract in whole or in part 
without tendering back all paid him by buyer, 
and ordinarily partial rescission and recovery of 
part of land cannot be had.—City of Ft. Worth 
v. Reynolds, Tex., 190 S. W. 501. 


100. Waters and Water Courses—<Act of God. 
—Flood of Wabash River, caused by heavy rain- 
fall, artificial drainage and deforestation, held 
not an “act of God.”—Evansville, Mt. C. & N. 
Ry. Co. v. Scott Ind., 114 N. BE. 649, 
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